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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: G. R. Case No.1892/15 

                 State                      

                  -vs- 

           Kismat Ali @ Esmat Ali ..…….. Accused person.  

u/s-341/324/506 IPC 

EVIDENCE RECORDED ON  : 22.12.16, 02.06.17, 05.08.17,     

     21.10.17 & 13.07.18. 

ARGUMENTS HEARD ON   : 05.11.18. 

JUDGMENT DELIVERED ON  : 17.11.18. 

ADVOCATES APPEARED : 

For the State    : Mr.  R. Patowary, A.P.P. 

For the Accused    : Mr. I. G. Rahman, Advocate. 

 

J U D G M E N T 

 

1.     The Case of the prosecution, in a brief, is that an FIR was filed on 

17.12.15, in the Nalbari PS by the informant Jayanta Talukdar against the 

accused Esmat Ali alleging inter-alia that on 09.12.15, at about 7.30 pm, in the 

evening, while he was proceeding towards his residence from Marowa by riding 

his bicycle, the above mentioned accused person near the concrete bridge of 

Jahajan got into the pillion seat of his bicycle and he got down from the same in 

the Northern side of the concrete bridge of Barkhara and restrained the 

informant. Thereafter, the accused being armed with a rod in his hand and 

showing him a knife, gave him a blow on his head by means of the rod due to 

which he sustained grievous injuries. Further, the accused also threatened to 
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finish him. Immediately, the victim was taken to  Nalbari Civil Hospital and later 

on, he was referred to GMCH. Hence, the case. 

2.   On receiving the case, the Nalbari P.S. registered Nalbari P.S. Case 

No.853/15 u/s-341/325/506 IPC and started investigation. On completion of 

investigation the I.O laid charge-sheet against accused Md. Esmat Ail @ Kismat 

Ali u/s-341/324/506 IPC. 

3.   In pursuance of the process issued, the accused person appeared 

before the court and on his appearance the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused person. Thereupon 

prima facie case was found against the accused person u/s-341/324/506 IPC and 

the charges of the offences u/s-341/324/506 IPC were framed, read over and 

explained to the accused person and he was asked whether he will plead guilty 

of the offences charged or claimed to be tried. He had pleaded not guilty and 

claimed to be tried. 

4. During the trial, the prosecution side examined six witnesses 

including the I.O. 313 Cr.P.C. statement of accused person was of complete 

denial. The defence side declined to adduce any evidence. 

5.   I have heard the arguments of both the sides.  

  

                            POINTS FOR DETERMINATION  

 

   •  Whether the accused person namely Kismat Ali @ Esmat 

Ali on 09.12.15, at about 7.30 pm, in the evening, at village Borkhara under 

Nalbari PS voluntarily obstructed informant Jayanta Talukdar so as to prevent him 

from proceeding in the direction in which he had right to proceed and thereby 

committed an offence punishable u/s-341 I.P.C ? 

   •  Whether the accused person namely Kismat Ali @ Esmat 

Ali on 09.12.15, at about 7.30 pm, in the evening, at village Borkhara under 

Nalbari PS voluntarily caused hurt to informant Jayanta Talukdar by means of a 

knife which is a sharp weapon for cutting which used as a weapon of 
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offence is likely to cause death and thereby committed an offence punishable 

u/s 324 I.P.C. ?  

  •  Whether the accused person namely Kismat Ali @ Esmat 

Ali on 09.12.15, at about 7.30 pm, in the evening, at village Borkhara under 

Nalbari PS committed criminal intimidation by threatening informant Jayanta 

Talukdar in order to cause alarm to him and thereby committed an offence 

punishable u/s-506 I.P.C. ? 

 

           DISCUSSION, DECISION AND REASONS 

 

6.         PW.1 is Bhabesh Kalita, he deposed that he knew the informant 

and the accused. About a year ago, one evening, he was proceeding towards his 

home after closing his shop. On the following day, at about 9.00 am, he opened 

his shop and saw a huge gathering and then, he heard that there was a fight 

between accused Kismat and the informant. He did not meet police. 

7.         Defence declined to cross-examine this witness. 

8.         PW.2 is Chandradhar Deka. He deposed that he knew both the 

sides. About six months ago, one evening, at about 6.00 pm- 7.00 pm, he saw 

Jayanta Talukdar being stained with blood. On being asked, Jayanta told him that 

accused Kismat had assaulted him. They sent him through 108 medical to 

medical. Jayanta was bleeding from 2-3 parts of his body. 

9.         In his cross-examination, he deposed that Jayanta Talukdar 

sustained injury on his head. Jayanta Talukdar came to chowk alone. There is 

Boro supa at Sariya. He heard that local alcohol was sold there. One has to come 

through the Bodo supa if one comes from Marowa. 

10.         PW.3 is Jayanta Talukdar, informant. He deposed that he knew the 

accused. On 09.12.15, at 7.00 pm- 7.30 pm, he was proceeding from Marowa by 

riding his bicycle and at Sariya, he met the accused in a shop. Then, accused told 

him that he will go with him to the market and then he sat at the pillion seat of 

his bicycle. Then, at Kharivanga bridge, both of them got down from the bicycle 
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and this witness asked the accused to go. Thereafter, the accused gave him a 

blow on his head by means of a rod and when he took turn, the blow fell on the 

edge of his forehead. After assaulting him, accused fled from the place. This 

witness raised hue and cry and came to Dhupartal chowk. Then, a local sent him 

to SMK Civil Hospital, Nalbari by 108 ambulance. From SMK Civil Hospital, he was 

referred to GMCH. Two village bichars were held in their village in order to settle 

the matter amicably. As there was no any fruitful result, the villagers asked him 

to lodge case and accordingly, he filed FIR. Ext.1 is the FIR and Ext.1(1) is his 

signature. 

11.         During cross-examination, he deposed that there was no one at 

the time of assaulting him. Khanin Kr. Medhi was the Secretary of their village. 

He could not remember the date on which the village bichar was held. Bhabesh, 

Chandra etc. saw him on the road. This witness further stated that there is a 

Boro supa at Suriya village. Local alcohol is found in that supa. It is not a fact 

that he was proceeding in inebriated condition from the Boro supa and fell down 

and hurt himself. It is not a fact that he filed a false case and he deposed falsely. 

12.         PW.4 is Bipul Sarma. He deposed that he knew the informant and 

the accused. On 09.12.15, one night, at about 8.45 pm- 9.00 pm, he was at 

Dhupartal chowk and then Jayanta Talukdar came running and told him that 

Kismat had assaulted him by means of a rod. Jayanta was bleeding from his head 

and there was swelling over his eye. They gave water to him and sent him to 

medical through 108 ambulance. 

13.         In his cross-examination, he deposed that he has not seen the 

incident himself. He does not know the reason why marpit took place. He does 

not ask Jayanta anything. He does not remember on which side of head, Jayanta 

sustained injury. They hold two village meeting in order to settle the matter 

amicably, but the accused did not appear in the village bichar. 

14.         PW.5 is Medical Officer Dr. Utpal Das. He deposed that on 

09.12.15, he was working at SMK Civil Hospital, Nalbari. On that day, at about 

9.30 pm, he examined one Jayanta Talukdar, 30 years, male, s/o- Late Girindra 

Talukdar, c/o- Mintu Talukdar, village Bahjani, PS Nalbari in connection with 

Nalbari PS Case No.853/15. The patient was accompanied by Suresh Ch. 

Talukdar bearing emergency Regd. No.23529/15. On examination, he found the 
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following- 

         (I) Cut injury of size 5 x 2 cm in occipital region with smooth 

border redish in colour. 

         (ii) Cut injury of size 9 x 2 cm in right parietal region. 

         (iii) Cut injury of size 5 x 3 cm in forehead with smooth border and 

redish in colour. 

         He was advised for CT scan of brain and x-ray of right shoulder, AP 

lateral view, but report not submitted. The patient was referred to GMCH for 

better treatment. Age of injury is fresh. Opinion- fresh, simple, multiple cut 

injuries over head region caused by sharp cutting weapon. Ext.2 is the injury 

report and Ext.2(1) is his signature. 

15.         During cross-examination, the M.O revealed that in Ext.2, he has 

not mentioned whether Sri Suresh Talukdar is police personnel or general people. 

He found three cut injuries. Blood was oozing out from the injuries. Fresh injury 

means 0-6 hours. On the basis of police requisition, he mentioned the PS case 

number. 

16.         PW.6 is I.O Rohini Kr. Talukdar. He deposed that on 17.12.15, he 

was working as Attached SI in Nalbari PS. On that day, the FIR filed by informant 

Jayanta Talukdar was registered by the O.C of Nalbari PS as Nalbari PS Case 

No.853/15 u/s-341/325/506 IPC and he was given the task of investigation. He 

went to the place of occurrence on 19.12.15 and drew the sketch map. He 

recorded the statement of the informant at the place of occurrence. The victim 

voluntarily went to SMK Civil Hospital. He also recorded the statement of the 

witnesses. The accused surrendered in the court and had gone on bail and 

appeared before him. The I.O recorded his statement. He collected the Injury 

report on 21.01.16. Thereafter upon completion of investigation, he filed charge-

sheet against accused Ismat Ali @ Kismat Ali u/s-341/324/506 IPC. Ext.3 is the 

sketch map and Ext.3(1) is his signature. Ext.4 is the charge-sheet and Ext.4(1) 

is his signature. 

20.         In his cross-examination, he deposed that he visited the place of 

occurrence on 19.12.15. As per sketch map, Ext.3, the residences of Akbar Ali, 
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Samser Ali, Khabir Ali are near the place of occurrence. He did not record 

statement of Khabir Ali. He did not record statement of the neighbours. As per 

FIR, the incident occurred on 09.12.15 at about 7.30 pm. The victim was not sent 

to medical. The informant stated in his statement that he took treatment in SMK 

Civil Hospital. He collected the injury report as per requisition. The residence of 

the witnesses are about ½ km away from the place of occurrence. It is not a fact 

that he did not conduct the investigation properly. 

21.   These are the materials on record. 
 

22.   Let us see whether the prosecution has been able to prove the 

guilt of the accused person beyond all reasonable doubt. Informant PW.3 Jayanta 

Talukdar in his deposition before the court stated that on 09.12.15, at about 7.00 

pm- 7.30 pm, he was returning from Marowa on his bicycle when he met the 

accused person in a shop at Sariya. The accused person offered to accompany 

this witness to the nearby bazar. Accordingly, he got on his pillion seat. Both this 

witness and the accused reached Kharivanga bridge on the bicycle and they got 

down. This witness informed the accused that he shall proceed and the accused 

asked this witness to go. Thereafter, this witness deposed that accused all of a 

sudden hit him with a rod on his head. When this witness turned around, one 

blow of the rod fell on his forehead. The accused fled away. This witness raised 

hue and cry and himself came to Dhupartal chowk. On seeing his condition, the 

locals who gathered called 108 ambulance and sent him to SMK Civil Hospital. 

This witness also stated that he was referred to GMCH. He further stated that 

two meetings took place in the village for an amicable settlement of the incident, 

but no solution was reached due to which the villagers asked him to file case. 

Accordingly, this witness filed FIR vide Ext.1 and Ext.1(1) is his signature. In the 

FIR Ext.1 which is filed after a delay of 8 days, it is found that informant had 

stated that after getting down from the carrier of his bicycle, accused restrained 

the informant and gave him a blow with a road on his head and took out one 

knife from his hip and gave him another blow. Thereafter, accused also 

threatened to finish him. In the FIR as well as his evidence in the court, the 

informant has failed to state what was the intention behind the assault. The 

prosecution has failed to bring out any intention of the accused in committing the 

incident. The defence plea is that informant PW.3 had fallen down in inebriated 

condition and hurt himself. As per the informant, none has seen the incident 
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when it happened in Kharivanga bridge. So far as the injuries to PW.3 are 

concerned, PW.2 stated that one evening, he saw informant was bleeding and 

when they asked him what had happened, informant narrated that he was 

assaulted by the accused person. Thereafter, this witness stated that informant 

was sent by 108 ambulance to hospital. According to this witness, informant was 

bleeding on 2-3 parts in his body. Another witness PW.4 also stated that when 

this witness was in Dhupartal chowk, he saw informant was in bleeding condition 

and on being asked by this witness, the informant stated him that accused had 

assaulted him with a rod. The informant was bleeding from his head and near his 

eyes and they sent him by an ambulance to hospital. Both PW.2 and PW.4 

although hearsay witnesses have corroborated the informant regarding 

sustaining injuries. Furthermore, this witness stated that a bichar took place on 2 

days to settle the matter in the village itself, but the accused did not appear in 

the bichar. Be that as it may doubt still arises as to why the informant took so 

long time i.e. 8 days to file the FIR. Hence, context of intention is more relevant 

in the face of such doubt. Moreover, it is found from perusal of the evidence of 

the doctor PW.5 that while he examined PW.3 on 09.12.15, PW.5 has found not 

two injuries, but three cut injuries over the occipital region, parietal region and 

forehead of PW.5, all caused by sharp weapon. The Medical Officer also stated 

that PW.5 was referred to GMCH for better treatment, but the prosecution has 

failed to produce any document in order to support that PW.5 was treated in 

GMCH. In the FIR, the informant PW.3 has narrated the cause of delay of the 

incident as being busy in his treatment, but as the prosecution has failed to bring 

any document from GMCH or to exhibit any admission or discharge receipt of 

either SMK Civil Hospital or GMCH, the delay as explained in the FIR could not be 

proved. Now coming down to the bichar that took place in the village. Both PW.3 

and PW.4 have failed to stated when the bichar took place. Even if assume that 

bichar took place for two days, yet the prosecution has failed to explain the delay 

of rest of 6 days for filing the FIR. Informant has stated that he sustained injuries 

with a rod which is a blunt weapon and he sustained two injuries, but the 

Medical report reflects that three injuries  were found and all the three of them 

were caused by sharp weapon. Hence, there is differences between the ocular 

evidence and the  medical evidence on record. 

 

23. Now, we have to see whether there is probability of the victim sustaining 
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cut injuries by rod. As per the victim's own narration, he sustained two injuries. 

The victim himself has failed to explain how three injuries were caused. The 

length and bread of the three wounds found by the Medical Officer upon PW.3 is 

relevant, they are 5 cm x 2 cm, 9 cm x 2 cm and 5 cm x 3 cm all sustained on 

the head and forehead. The two wounds sustained in the occipital region and 

forehead have smooth border. Thus the dimension wise classification of the three 

injuries points with reasonable certainty to the conclusion that all the three 

injuries were caused by one weapon i.e. sharp weapon  whereas PW.3 attributed 

all the three injuries to be caused by a rod which is a blunt weapon. No 

independent witness has corroborated the accused causing the injuries. 

Ordinarily the value of medical evidence is only corroborative. It proves that the 

injuries could have been caused in the manner alleged and nothing more. The 

use which the defence can make of the medical evidence is to prove that the 

injuries could not possibly have been caused in the manner alleged and thereby 

discredit the eye witness. 

 

24.   However, in the instant case the dimension of the size of injury 

sustained by PW.3 completely rule out all possibilities of the injuries been caused 

by blunt weapon i.e. rod. Coupled with it the informant has also failed to 

convincing explain the delay of 8 days that occurred in filing the FIR. 

 

25.   There is every possibility that victim may have sustained those 

injuries after falling down while coming to Dhupartal chowk in inebriated state. 

The prosecution has failed to prove the intention behind the assault. 

 

26.   Neither the informant nor his family members  lodged any police 

case for about eight days and as the date of bichar not being proved, I find it 

hard to rely upon the evidence of PW.3. Furthermore, no explanation for delay in 

filing the FIR has come on record. Hence, I am of the opinion that circumstance 

raises considerable doubt regarding the genuineness of the FIR. Hence, it is held 

that no explanation forthwith, the reason of inordinate delay in lodging the FIR 

danger of introduction of concocted, coloured version as a result of deliberation 

and consultation cannot be ruled out. 
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27.   The evidence on record does not lucidly portray the necessary 

elements required to constitute offences u/s-341/324/506 IPC. The prosecution 

has failed to prove the guilt of the accused person beyond all reasonable doubt. 

 

28.   In the backdrop of the entire evidence on record and taking into 

account the facts and circumstances of the case, the accused person namely 

Kismat Ali @ Esmat Ali is acquitted of the offences u/s-341/324/506 IPC and he 

is set at liberty forthwith. 

 

29.   Bail bond will stand cancelled after six months. 

 

30.   Judgment is written in separate sheets and delivered in open 

court.  

  Given under my hand and seal of this court on this the 17th day of 

November, 2018.       

                    

                                      (Smti. K.R. Deka) 

                        Chief Judicial Magistrate, 
                                                                                 Nalbari.   
  

 

 

 Dictated and corrected by me 

             

   

         (Smti. K.R. Deka) 

 Chief Judicial Magistrate, 

               Nalbari.   
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A P P E N D I X: 

 

Witnesses for the prosecution 

 

PW.1- Bhabesh Kalita. 

PW.2- Chandradhar Deka. 

PW.3- Jayanta Talukdar, informant. 

PW.4- Bipul Sarma. 

PW.5- M.O. Dr. Utpal Das. 

PW.6- I.O Rohini Kr. Talukdar. 

 

 

Witnesses for the defence 

None 

 

 

Prosecution Exhibits 
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Ext.1   - FIR. 

Ext.1(1) - Signature of informant Jayanta Talukdar. 

Ext.2   - Injury report. 

Ext.2(1) - Signature of M.O Dr. Utpal Das. 

Ext.3   - Sketch map. 

Ext.3(1) - Signature of Rohini Kr. Talukdar. 

Ext.4   - Charge-sheet. 

Ext.4(1) - Signature of Rohini Kr. Talukdar. 

 

Defence Exhibits 

None 

 

 

                                                         (Smti. K.R. Deka) 

                                                         Chief Judicial Magistrate,  
                   Nalbari.   

 

 

 


